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During my more than 25 years in practice, I have advised countless clients in connection with boundary disputes involving backyard fences and other encroachments by buildings, driveways, and landscaping -- problems all too common in our urban environment.  
Historically, encroaching parties often were able to defeat record title of a disputed area through their continued use and possession, by prevailing under the legal theories of prescriptive easement or agreed boundaries.  Then, in 1996, two cases, Silacci v. Abramson and Mehdizadeh v. Mincer, eroded these theories and tipped the balance of power in favor of the record title owner.  These theories and cases were discussed in my Spring 1997 Newsletter, which is still available for viewing on our website at www.condonfesta.com.
But these cases did not resolve the issue of what to do with improvements lying on the wrong side of the boundary line – an issue that recently has been considered by various California courts of appeal in a series of opinions, some of which have allowed some or all of the encroachments to remain.  Let us now take a look at how the law has evolved in this regard.

The new cases have applied an equitable approach to boundary disputes, one that the courts refer to as the “Relative Hardship Doctrine.”  Under this doctrine, once the court determines that a trespass has occurred, the court conducts an equitable balancing to determine whether to grant an injunction prohibiting the trespass, or whether to allow the trespass to continue (subject to certain payments to the legal owner, limitations in scope, or restrictions in time).    
Where the encroachments are causing little or nominal damage to the legal owner and the cost of their removal would be disproportionately great, the court may allow them to remain.

This equitable “encroachment right” is similar to, but legally distinct from, a “prescriptive easement.”  The encroacher who seeks a prescriptive easement to a portion of a neighbor’s yard for landscaping is likely to lose; however, the encroacher who seeks an easement in equity to maintain a structure will likely find more favor in the courts.  
The courts of appeal have held that even though the trial courts have the power to grant affirmative relief that protects the encroacher’s use of the legal owner’s property, any relief granted should extend no further than is reasonably necessary.  If an “equitable easement” is granted, it is generally for a limited period of time, such as for the life of the building, sale by the encroacher, or need by the landowner.  For example, a recent case involving a dispute in Bel Air allowed portions of a block wall and equipment for waterfalls and a swimming pool to remain, notwithstanding their encroachment on the neighbor’s property.  In that case, the court allowed the structures to remain only until the encroaching party transferred its property, at which time the encroachments must be removed.  

Once the true and correct boundary line has been established, the encroacher is presumed to be the wrongdoer.  To overcome the encroacher’s “wrongdoing,” and in order to prevail on the theory of an “equitable easement,” the encroacher must be able to prove the following:  
1)  The encroachment was created innocently, and the encroacher is innocent.  That is, the encroachment must not be willful or negligent.  The court should consider the parties’ respective conduct to determine who is responsible for the dispute.  
2)  The record owner will not suffer irreparable harm.  Unless the rights of the public would be harmed, the court should deny the encroacher’s continued use and occupation of the disputed property if the legal property owner “will suffer irreparable injury regardless of the injury to the encroacher.”  
3)  The removal of the encroachment would cause the encroacher to suffer disproportionate hardship vis-a-vis the record owner; that is, a “balancing of the equities” favors the encroacher.  The hardship to the encroacher from being denied his or her continued use or possession of the disputed property “must be greatly disproportionate to the hardship caused to the property owner by the continuance of the encroachment.”  

If the record owner prevails, and the court orders the removal of the improvements or structures, the court can require the record owner to pay for the actual cost of the displaced item or items, such as the cost of construction of a new fence on the true and correct boundary line, the cost of removing the encroacher’s irrigation system, or the cost of new plants for the encroacher.  When the court grants an equitable easement in favor of the encroacher, however, it is the encroacher who may have to pay compensation to the record owner.  (This would not likely be the case, however, if the encroacher obtained the rare prescriptive easement, in which event the encroacher would probably not be required to pay any compensation to the record owner.)  The court can award the legal landowner payment for the encroacher’s continued use of the landowner’s land; however, generally, the payment ordered by the court is quite modest, reflecting the speculative nature of valuing a small portion of a larger lot.  

While the Silacci and Mehdizadeh cases will continue to result in the removal of encroaching fences and ordinary landscaping, it appears that more significant, expensive, and/or permanent improvements may be permitted to remain, for a certain period of time, upon payment of some modest compensation.  Unfortunately, the clear line which seemed to be established by Silacci and Mehdizadeh has now been blurred.  More than ever, it is imperative for parties and their attorneys to work towards creative and amicable resolutions.

