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Planning and Acting in Uncertain Times

Real Estate

During the recent economic crisis, from which we are slowly starting to emerge, and in which we saw (and continue to see to some extent), a freezing and now slow thawing of the credit markets, high commercial, retail, and residential vacancies, and many failing businesses, we found that it is not always necessary (and indeed, perhaps, counterproductive) to blow up your deal, evict your tenant, foreclose on your borrower, or sue your partner.  
I have over thirty years of experience, practicing in real estate and commercial transactions, and have advised clients through many booms and busts and other vagaries of the economy.  I have assisted clients through the go-go years of the eighties and of the earlier part of this decade, as well as through the recent recession and the recessions of the dotcom bust and of the S&L crisis (during which I had extensive involvement with the Resolution Trust Company [RTC]).  Throughout the years, I have counseled clients in connection with all means of creative financing (e.g., wraps, seller financing, options, sale-leasebacks, equity sharing, etc.) and deal making.

Please do not hesitate to contact me if you have any questions regarding, or need any assistance, with: 

•
Amending a lease and/or negotiating and drafting a sublease or assignment


•
Restructuring a residential, commercial or construction loan


•
Bringing in new investors or partners


•
Renegotiating and/or redrafting previous real estate or business deals


•
Or if you are just trying to find a way to make that old deal or that new deal still happen.

Estate Planning

In 2001, Congress passed, and President Bush signed, the Tax Relief Act of 2001 -- a huge tax cut package that contained, among other things, significant changes to the estate tax, including the elimination of the estate tax for one year, in 2010.  Most practitioners and commentators assumed that Congress would take action prior to the end of 2009 to extend the estate tax law then in effect.  Congress failed to do so, and unless Congress acts prior to the end of 2010, the federal estate tax (as it existed prior to the 2001 Act) will spring back into effect on January 1, 2011. 

As for now, there is no estate tax for individuals who die this year. However, the Tax Relief Act replaced the federal estate tax with a capital gains tax for one year, beginning January 1, 2010 and ending on December 31, 2010; therefore some heirs could actually face higher combined estate and income tax costs if their loved one dies this year than would have been the case if death had occurred in 2009.  For the time being, and for this year only, the capital gains tax may apply to assets sold following the death of an individual because the beneficiaries will receive the decedent's assets with a basis, for income tax purposes, equal to fair market value or the decedent's basis, whichever is less, as opposed to a date-of-death value “stepped-up” tax basis.
Congress could still retroactively reinstate estate taxes to the beginning of this year and restore the favorable basis rules that wipe out income tax on pre-death appreciation. But, so far, there is no clear indication of what lawmakers will do.  President Obama has proposed making the $3.5 million dollar lifetime exemption that was in effect in 2009, “permanent”, (although, as we well know, there is no permanency in tax law).  

Apart from tax uncertainty, the continuing inaction by Congress could also pose a problem for individuals with wills or trusts using formula clauses. These clauses work well when the estate tax is in force, but they may produce unintended consequences when there is no estate tax. 

Until a new law is passed, if at all, it is imperative to plan for an uncertain future, both as to the value of assets and as to the future look of the estate tax law.  Current estate plans should be reviewed to determine whether the amount that would be passing to a credit shelter or bypass trust is appropriate in a particular situation.  For example, clients may want to put a cap on the amount passing to the credit shelter trust. 
In the meantime, the current economic downturn has in fact created a unique estate tax planning opportunity for clients who can gift assets at their current, depressed values, and thus give away a larger portion of their estate, which, if properly done, could significantly reduce or even eliminate the estate tax which might otherwise be due on their remaining assets at the time of death.  Clients may resist making gifts because of concerns about maintaining their standard of living, whether such gifts are to their children or other heirs, or to charities.  Balancing these needs and desires is one significant aspect of estate planning.
--Michael J. Festa is a graduate of the UCLA School of Law, and has been practicing in Santa Monica since 1979. His practice focuses primarily on real estate, business, estate planning and probate matters, and all related litigation.
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