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In these trying economic times, we are seeing more instances of parties attempting to contractually shift legal and financial responsibility for their acts or the acts of others.

Under California law, it is possible to do so in many, if not most instances (except those against public policy, such as an employer’s liability for the acts of its employees).  One example that most of you have seen is the waiver that you are asked to sign before engaging in certain recreational activities, such as horseback riding or recreational softball or basketball leagues. But you are just as likely to see waivers and/or indemnities if you are buying or selling a business, buying, selling or remodeling your house, or building a large, commercial real estate development. 

This article will take a look at what is and isn’t enforceable in such agreements, and what you should be looking for and aware of when you prepare or are asked to sign such an agreement. 
First of all, it is important to understand the distinction between an “indemnity”, a “hold harmless”, and a duty to “defend”, and how each and all of these are distinct from a “waiver” and a “release”.  
A waiver is the intentional and voluntary giving up of a right or claim by the person in whom such right or claim exists, in favor of the person from whom it might have been demanded or enforced. For example, a buyer of a property can “waive” and “release” any rights or claims which he or she may have against the seller of that property for certain defects. This is typical in a properly drafted “As-Is” clause.

Even future, unknown damages can be waived.  Although such unknown claims are statutorily protected under the California Civil Code (Section 1542), parties may, and often are asked to, waive such protections in settling disputes, by giving up all claims, past, present or future, known or unknown, against the other party. Such waivers must contain wording sufficient to insure that the person signing it is doing so knowingly and intentionally, and for proper and sufficient (and sometimes additional) consideration.
In waivers regarding recreational activities, whether involving purely non-profit activities (such as a municipal softball league) or involving a “for-profit” enterprise (such as golf lessons or horseback riding lessons), such waivers have been held by the courts as valid in most instances. The public policy is that the organizer or sponsor should not be held liable for a participant’s damages or injuries resulting from the “inherent risks” of the activity. Getting hit by a softball, falling down a ski slope, or falling off of a horse, are examples of such inherent risks. However, if someone (coach, participant, or organizer) does something to increase the inherent risk of the activity (for example, intentionally throwing the ball at you, taking you down an extremely dangerous ski slope, or leading your horse down unstable terrain) the waiver will likely not be held to be valid.

An “indemnity” is a contract by which one person agrees to secure another from or against an anticipated loss or to reimburse that other person from damages by the acts or omissions of such other person or of some third party.  An insurance contract is a basic form of an indemnity, whereby the insurance company agrees to pay you or “indemnify” you under the circumstances described in the insurance policy.  A “hold harmless” agreement is similar enough, to not merit discussion in this article.  An agreement “to defend” requires one party not only to indemnify the other party for any damages or losses, but also to provide and/or pay for the legal defense of such other party, often even before the issue of liability or damages has been decided. 
Indemnity provisions occur in all kinds of contracts, including commercial leases, contracts between manufacturers and suppliers and subcontractors, and contracts between professional providers. 

None of these agreements (waivers, releases, or indemnities) should be entered into without careful drafting and/or review.  Too often, individuals simply sign without having a true understanding of what it is that they are giving or giving up.  As with most legal documents, it is less important what the agreement is called than what is actually contained in it. Let’s look at an example.

In most non-insurance contracts, the obligation to indemnify is usually contingent on the negligence of the party required to pay; however, depending on the language of the contract, the indemnifying party may actually find itself paying for the other party’s defense, even though it turned out that the promising party himself or herself was not negligent.  

The California Supreme Court recently decided a case in which a subcontractor agreed to “indemnify” the general contractor against all claims for damages arising out of the subcontractor’s work and “to defend”, at the subcontractor’s own expense, any suit or action brought against the general contractor based upon the claim of any such damages.  The general contractor was sued by the owner based on the alleged negligence of both the general contractor and the subcontractor. The subcontractor refused “to defend” the general contractor, arguing that the subcontractor did nothing wrong.  After the general contractor settled the case with the owner, the general contractor sued the subcontractor both for reimbursement for the money paid by the general contractor in connection with that settlement, as well as for the general contractor’s costs of defense in defending the action against the owner. The Court found that the subcontractor was not negligent in any way; however, because of the clear and independent obligation in the contract for the subcontractor “to defend” the general contractor, the subcontractor was found liable for the general contractor’s defense costs in connection with the damage claim brought against the general contractor by the owner.  
We look forward to assisting you in any of the contractual matters described above, or in any other real estate, business, or estate planning matter, including, but not limited to the following:

Real Estate
•  Negotiation and documentation for the purchase,  sale, financing and leasing of residential and commercial real property;

•  The formation of partnerships, joint ventures, LLCs and corporations;

•   Preparation of co-owner agreements and pre- marital agreements;

•  Real estate tax matters, including tax deferred  exchanges and property taxes;
•  Easements and other boundary issues;

•  Commercial landlord-tenant and lease matters.
Estate Planning

•  Preparation of probate avoidance and tax reducing Living Trusts;

•  Planning to reduce or eliminate estate taxes;

•  Preparation of Wills;

•  Probate and Post-Death Trust Administration;

•  Living trust administration after death.

Business and Commercial

•  Negotiation, preparation and review of business contracts;

•  Negotiation and documentation for the formation, purchase and sale of business entities and professional practices. 
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